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APPENDIX A TO PART 242—SCHEDULE OF CIVIL PENALTIES—Continued
Section Violation Willful violation
(c) Failure to notify, provide data, or untimely notification .............ccccoveevreenene 2,000 4,000
242.403—Revocation criteria:
(a) Failure to implement program meeting requirements .. 6,000 | .cciiiieiiieies
(b) Unlawful failure to comply with rules and practices 2,500 5,000
(c) Failure to revoke certification 2,500 5,000
(d) Considering excluded data . 2,500 5,000
(e) Considering unlisted violations of operatlng rules and practices 2,500 5,000
(f) Improperly counting or considering violations 2,500 5,000
242.405—Periods of ineligibility:
(a)—(c) Imposition of incorrect period of ineligibility .............cccoocviriiiiiiiiinnnns 2,500 5,000
242.407—Revocation of certification:
(a) Failure to revoke certification 7,500 15,000
(b) Failure to suspend, notify, provide heanng opportunlty, or |mproper pro-
cedures ............. 2,500 5,000
(c)—(h) Failure of railroad to comply with hearlng or waiver procedures ......... 2,500 5,000
(j) Failure of railroad to make record ........... 1,000 2,000
(k) Failure of railroad to conduct reasonable inquiry or make good falth de-
termination ........ . 5,000 10,000

1A penalty may be assessed against an individual only for a willful violation. The Administrator reserves the right to assess a
penalty of up to $105,000 for any violation where circumstances warrant. See 49 CFR part 209, appendix A.

[76 FR 69841, Nov. 9, 2011, as amended at 77 FR 24423, Apr. 24, 2012]

APPENDIX B TO PART 242—PROCEDURES
FOR SUBMISSION AND APPROVAL OF
CONDUCTOR  CERTIFICATION  PRO-
GRAMS

This appendix establishes procedures for
the submission and approval of a railroad’s
program concerning the training, testing,
and evaluating of persons seeking certifi-
cation or recertification as a conductor in
accordance with the requirements of this
part. It also contains guidance on how FRA
will exercise its review and approval respon-
sibilities.

SUBMISSION BY A RAILROAD

As provided for in §242.101, each railroad
must have a program for determining the
certification of each person it permits or re-
quires to perform as a conductor or as a pas-
senger conductor. Each railroad must submit
its individual program to FRA for approval
as provided for in §242.103. Each program
must be accompanied by a request for ap-
proval organized in accordance with this ap-
pendix. Requests for approval must contain
appropriate references to the relevant por-
tion of the program being discussed. Re-
quests should be submitted in writing on
standard sized paper (8% x 11) and can be in
letter or narrative format. The railroad’s
submission shall be sent to the Associate Ad-
ministrator for Railroad Safety/Chief Safety
Officer, FRA. The mailing address for FRA is
1200 New Jersey Avenue SE., Washington, DC
20590. Simultaneous with its filing with the
FRA, each railroad must serve a copy of its
submission on the president of each labor or-
ganization that represents the railroad’s em-
ployees subject to this part.

Each railroad is authorized to file by elec-
tronic means any program submissions re-
quired under this part. Prior to any person
submitting a railroad’s first program sub-
mission electronically, the person shall pro-
vide the Associate Administrator with the
following information in writing:

(1) The name of the railroad;

(2) The names of two individuals, including
job titles, who will be the railroad’s points of
contact and will be the only individuals al-
lowed access to FRA’s secure document sub-
mission site;

(3) The mailing addresses for the railroad’s
points of contact;

(4) The railroad’s system or main head-
quarters address located in the TUnited
States;

(5) The email addresses for the railroad’s
points of contact; and

(6) The daytime telephone numbers for the
railroad’s points of contact.

A request for electronic submission or FRA
review of written materials shall be ad-
dressed to the Associate Administrator for
Railroad Safety/Chief Safety Officer, Federal
Railroad Administration, 1200 New Jersey
Avenue SE., Washington, DC 20590. Upon re-
ceipt of a request for electronic submission
that contains the information listed above,
FRA will then contact the requestor with in-
structions for electronically submitting its
program.

A railroad that electronically submits an
initial program or new portions or revisions
to an approved program required by this part
shall be considered to have provided its con-
sent to receive approval or disapproval no-
tices from FRA by email. FRA may elec-
tronically store any materials required by
this part regardless of whether the railroad
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that submits the materials does so by deliv-
ering the written materials to the Associate
Administrator and opts not to submit the
materials electronically. A railroad that
opts not to submit the materials required by
this part electronically, but provides one or
more email addresses in its submission, shall
be considered to have provided its consent to
receive approval or disapproval notices from
FRA by email or mail.

ORGANIZATION OF THE SUBMISSION

Each request should be organized to
present the required information in the fol-
lowing standardized manner. Each section
must begin by giving the name, title, tele-
phone number, and mailing address of the
person to be contacted concerning the mat-
ters addressed by that section. If a person is
identified in a prior section, it is sufficient
to merely repeat the person’s name in a sub-
sequent section.

SECTION 1 OF THE SUBMISSION: GENERAL
INFORMATION AND ELECTIONS

The first section of the request must con-
tain the name of the railroad, the person to
be contacted concerning the request (includ-
ing the person’s name, title, telephone num-
ber, and mailing address) and a statement
electing either to accept responsibility for
educating previously untrained persons to be
certified conductors or recertify only con-
ductors previously certified by other rail-
roads. See §242.103(b).

If a railroad elects not to provide initial
conductor training, the railroad is obligated
to state so in its submission. A railroad that
makes this election will be limited to recer-
tifying persons initially certified by another
railroad. A railroad that makes this election
can rescind it by obtaining FRA approval of
a modification of its program. See §242.103(f).

If a railroad elects to accept responsibility
for training persons not previously trained
to be conductors, the railroad is obligated to
submit information on how such persons will
be trained but has no duty to actually con-
duct such training. A railroad that elects to
accept the responsibility for the training of
such persons may authorize another railroad
or a non-railroad entity to perform the ac-
tual training effort. The electing railroad re-
mains responsible for assuring that such
other training providers adhere to the train-
ing program the railroad submits. This sec-
tion must also state which types of service
the railroad will employ. See §242.107.

SECTION 2 OF THE SUBMISSION: TRAINING
PERSONS PREVIOUSLY CERTIFIED

The second section of the request must
contain information concerning the rail-
road’s program for training previously cer-
tified conductors. As provided for in
§242.119(1) each railroad must have a program
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for the ongoing education of its conductors
to assure that they maintain the necessary
knowledge concerning operating rules and
practices, familiarity with physical charac-
teristics, and relevant Federal safety rules.

Section 242.119(1) provides a railroad lati-
tude to select the specific subject matter to
be covered, duration of the training, method
of presenting the information, and the fre-
quency with which the training will be pro-
vided. The railroad must describe in this sec-
tion how it will use that latitude to assure
that its conductors remain knowledgeable
concerning the safe discharge of their re-
sponsibilities so as to comply with the per-
formance standard set forth in §242.119(1).
This section must contain sufficient detail
to permit effective evaluation of the rail-
road’s training program in terms of the sub-
ject matter covered, the frequency and dura-
tion of the training sessions, the training en-
vironment employed (for example, use of
classroom, use of computer based training,
use of film or slide presentations, and use of
on-job-training) and which aspects of the
program are voluntary or mandatory.

Time and circumstances have the capacity
to diminish both abstract knowledge and the
proper application of that knowledge to dis-
crete events. Time and circumstances also
have the capacity to alter the value of pre-
viously obtained knowledge and the applica-
tion of that knowledge. In formulating how
it will use the discretion being afforded, each
railroad must design its program to address
both loss of retention of knowledge and
changed circumstances, and this section of
the submission to FRA must address these
matters.

For example, conductors need to have their
fundamental knowledge of operating rules
and procedures refreshed periodically. Each
railroad needs to advise FRA how that need
is satisfied in terms of the interval between
attendance at such training, the nature of
the training being provided, and methods for
conducting the training. A matter of par-
ticular concern to FRA is how each railroad
acts to ensure that conductors remain
knowledgeable about the territory over
which a conductor is authorized to perform
but from which the conductor has been ab-
sent. The railroad must have a plan for the
familiarization training that addresses the
question of how long a person can be absent
before needing more education and, once
that threshold is reached, how the person
will acquire the needed education. Similarly,
the program must address how the railroad
responds to changes such as the introduction
of new technology, new operating rule books,
or significant changes in operations includ-
ing alteration in the territory conductors
are authorized to work over.
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In addition to stating how long a con-
ductor must be absent from a territory be-
fore their qualification on the physical char-
acteristics of the territory expires, railroads
must also state in their programs the num-
ber of times a person must pass over a terri-
tory per year to be considered to have ‘‘reg-
ularly traversed’ a territory for purposes of
§242.301(c). Since territories differ in their
complexity, railroads will be given discre-
tion to determine how many times a con-
ductor must pass over a territory to be con-
sidered to have ‘‘regularly traversed’ a terri-
tory.

SECTION 3 OF THE SUBMISSION: TESTING AND
EVALUATING PERSONS PREVIOUSLY CERTIFIED

The third section of the request must con-
tain information concerning the railroad’s
program for testing and evaluating pre-
viously certified conductors. As provided for
in §242.121, each railroad must have a pro-
gram for the ongoing testing and evaluating
of its conductors to assure that they have
the necessary knowledge and skills con-
cerning operating rules and practices, famili-
arity with physical characteristics of the
territory, and relevant Federal safety rules.
Similarly, each railroad must have a pro-
gram for ongoing testing and evaluating to
assure that its conductors have the nec-
essary vision and hearing acuity as provided
for in §242.117.

Section 242.121 requires that a railroad rely
on written procedures for determining that
each person can demonstrate his or her
knowledge of the railroad’s rules and prac-
tices and skill at applying those rules and
practices for the safe performance as a con-
ductor. Section 242.121 directs that, when
seeking a demonstration of the person’s
knowledge, a railroad must employ a written
test that contains objective questions and
answers and covers the following subject
matters: (i) Safety and operating rules; (ii)
timetable instructions; (iii) physical charac-
teristics of the territory; and (iv) compliance
with all applicable Federal regulations. The
test must accurately measure the person’s
knowledge of all of these areas.

Section 242.121 provides a railroad latitude
in selecting the design of its own testing
policies (including the number of questions
each test will contain, how each required
subject matter will be covered, weighting (if
any) to be given to particular subject matter
responses, selection of passing scores, and
the manner of presenting the test informa-
tion). The railroad must describe in this sec-
tion how it will use that latitude to assure
that its conductors will demonstrate their
knowledge concerning the safe discharge of
their responsibilities so as to comply with
the performance standard set forth in
§242.121.

Section 242.117 provides a railroad latitude
to rely on the professional medical opinion

49 CFR Ch. Il (10-1-13 Edition)

of the railroad’s medical examiner con-
cerning the ability of a person with sub-
standard acuity to safely perform as a con-
ductor. The railroad must describe in this
section how it will assure that its medical
examiner has sufficient information con-
cerning the railroad’s operations to effec-
tively form appropriate conclusions about
the ability of a particular individual to safe-
ly perform as a conductor.

SECTION 4 OF THE SUBMISSION: TRAINING,
TESTING, AND EVALUATING PERSONS NOT
PREVIOUSLY CERTIFIED

Unless a railroad has made an election not
to accept responsibility for conducting the
initial training of persons to be conductors,
the fourth section of the request must con-
tain information concerning the railroad’s
program for educating, testing, and evalu-
ating persons not previously trained as con-
ductors. As provided for in §242.119(d), a rail-
road that is issuing an initial certification to
a person to be a conductor must have a pro-
gram for the training, testing, and evalu-
ating of its conductors to assure that they
acquire the necessary knowledge and skills
concerning operating rules and practices, fa-
miliarity with physical characteristics of
the territory, and relevant Federal safety
rules.

Section 242.119 establishes a performance
standard and gives a railroad latitude in se-
lecting how it will meet that standard. A
railroad must describe in this section how it
will use that latitude to assure that its con-
ductors will acquire sufficient knowledge
and skill and demonstrate their knowledge
and skills concerning the safe discharge of
their responsibilities. This section must con-
tain the same level of detail concerning ini-
tial training programs as that described for
each of the components of the overall pro-
gram contained in sections 2 through 4 of
this Appendix. A railroad that plans to ac-
cept responsibility for the initial training of
conductors may authorize another railroad
or a non-railroad entity to perform the ac-
tual training effort. The authorizing railroad
may submit a training program developed by
that authorized trainer but the authorizing
railroad remains responsible for assuring
that such other training providers adhere to
the training program submitted. Railroads
that elect to rely on other entities, to con-
duct training away from the railroad’s own
territory, must indicate how the student will
be provided with the required familiarization
with the physical characteristics for its ter-
ritory.

SECTION 5 OF THE SUBMISSION: MONITORING
OPERATIONAL PERFORMANCE BY CERTIFIED
CONDUCTORS

The fifth section of the request must con-
tain information concerning the railroad’s
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program for monitoring the operation of its
certified conductors. As provided for in
§242.123, each railroad must have a program
for the ongoing monitoring of its conductors
to assure that they perform in conformity
with the railroad’s operating rules and prac-
tices and relevant Federal safety rules.

SECTION 6 OF THE SUBMISSION: PROCEDURES
FOR ROUTINE ADMINISTRATION OF THE CON-
DUCTOR CERTIFICATION PROGRAM

The final section of the request must con-
tain a summary of how the railroad’s pro-
gram and procedures will implement the var-
ious specific aspects of the regulatory provi-
sions that relate to routine administration
of its certification program for conductors.
At a minimum this section needs to address
the procedural aspects of the rule’s provi-
sions identified in the following paragraph.

Section 242.109 provides that each railroad
must have procedures for review and com-
ment on adverse prior safety conduct, but al-
lows the railroad to devise its own system
within generalized parameters. Sections
242.111, 242.115 and 242.403 require a railroad
to have procedures for evaluating data con-
cerning prior safety conduct as a motor vehi-
cle operator and as railroad workers, yet
leave selection of many details to the rail-
road. Sections 242.109, 242.201, and 242.401
place a duty on the railroad to make a series
of determinations but allow the railroad to
select what procedures it will employ to as-
sure that all of the necessary determinations
have been made in a timely fashion; who will
be authorized to conclude that person will or
will be not certified; and how it will commu-
nicate adverse decisions. Documentation of
the factual basis the railroad relied on in
making determinations under §§242.109,
242.117, 242.119 and 242.121 is required, but
these sections permit the railroad to select
the procedures it will employ to accomplish
compliance with these provisions. Sections
242.125 and 242.127 permit reliance on certifi-
cation/qualification determinations made by
other entities and permit a railroad latitude
in selecting the procedures it will employ to
assure compliance with these provisions.
Similarly, §242.301 permits the use of rail-
road selected procedures to meet the require-
ments for certification of conductors per-
forming service in joint operations territory.
Sections 242.211 and 242.407 allow a railroad a
certain degree of discretion in complying
with the requirements for replacing lost cer-
tificates or the conduct of certification rev-
ocation proceedings.

This section of the request should outline
in summary fashion the manner in which the
railroad will implement its program so as to
comply with the specific aspects of each of
the rule’s provisions described in the pre-
ceding paragraph.

Pt. 242, App. C

FRA REVIEW

The submissions made in conformity with
this appendix will be deemed approved with-
in 30 days after the required filing date or
the actual filing date whichever is later. No
formal approval document will be issued by
FRA. FRA has taken the responsibility for
notifying a railroad when it detects problems
with the railroad’s program. FRA retains the
right to disapprove a program that has ob-
tained approval due to the passage of time as
provided for in section §242.103.

Rather than establish rigid requirements
for each element of the program, FRA has
given railroads discretion to select the de-
sign of their individual programs within a
specified context for each element. The rule,
however, provides a good guide to the consid-
erations that should be addressed in design-
ing a program that will meet the perform-
ance standards of this rule.

In reviewing program submissions, FRA
will focus on the degree to which a par-
ticular program deviates from the norms
identified in its rule. To the degree that a
particular program submission materially
deviates from the norms set out in its rule,
FRA’s review and approval process will be fo-
cused on determining the validity of the rea-
soning relied on by a railroad for selecting
its alternative approach and the degree to
which the alternative approach is likely to
be effective in producing conductors who
have the knowledge and ability to safely per-
form as conductors.

[76 FR 69841, Nov. 9, 2011, as amended at 77
FR 6491, Feb. 8, 2012]

APPENDIX C TO PART 242—PROCEDURES
FOR OBTAINING AND EVALUATING
MOTOR VEHICLE DRIVING RECORD
DATA

The purpose of this appendix is to outline
the procedures available to individuals and
railroads for complying with the require-
ments of §§242.109 and 242.111 of this part.
Those provisions require that railroads con-
sider the motor vehicle driving record of
each person prior to issuing him or her cer-
tification or recertification as a conductor.

To fulfill that obligation, a railroad must
review a certification candidate’s recent
motor vehicle driving record. Generally, that
will be a single record on file with the state
agency that issued the candidate’s current
license. However, it can include multiple
records if the candidate has been issued a
motor vehicle driving license by more than
one state agency or foreign country.
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